repaying it, then the debtor is obligated to pay the creditor interest at the rate of 4 per cent in civil matters and of 5 per cent in commercial matters by way of compensation for the delay.
Counsel for the Plaintiff argued that this text is contrary to the absolute prohibition of interest.
On the other hand, the Supreme Court reasoned that, since Article 226 was not explicitly abrogated, and since it was in effect as the law of the land at the time of the constitutional amendment of 22 May 1980, it remained in force and was not affected by that amendment. Consequently, whatever the opinion on the total or partial prohibition of interest may be, Article 226 and (by implication) the rest -of the new Egyptian Civil Code, still stand, since they cannot be attacked on the ground of infringement of the amended Article 2 of the Constitution. In other words, the amendment does not have a retro-active effect. Furthermore, the Supreme Court argues, the Constitution as amended does not automatically make the Shari'a tlte law of the land in substitution for the new Egyptian Civil Code and other secular legislation. It merely makes it the main source of future legislative enactments. It is not addressed to the ordinary citizen; its implementation rests with the legislative branch of the government, i.e., the People's Assembly. Thus, the responsibility for implementing Article 2 of the Constitution as amended is shifted from the judicial to the legislative authority.
However, while the decision of the Supreme Court recognises the authority of the People's Assembly to enact laws which would make the secular legislation more in harmony with the Shari'a as the main source of legislation, it warns against precipitate action in such a delicate matter. What it prescribes is revision and gradual reform, rather than total and precipitate replacement of the current secular legislation by the Shari'a at the stroke of a pen. While it considers that a revision and a purification of the present system of law to make it more in harmony with the Shari'a is desirable, the Supreme Court recognises the merits of the secular legislation and the necessity of change of law in the Shari'a according to the requirements of time and place. The Supreme Court quotes from the Preparatory Works which preceded the adoption of the amendment of Article 2 of the Constitution, the following significant phrase which deprecates "the change from the present legal system of Egypt which goes back to more than one hundred years and its replacement by a complete system of Islamic law."
The Supreme Court of Egypt did not add or subtract from the centuries-old arguments on both sides of the substantive law question of interest. Nevertheless, it would not be fair to ignore the great impact of the decision although it is based on a mere legal technicality.
First, it has saved, not merely Article 226, but the entire new Egyptian Code of Professor Sanhouri of which the Article in question is a part. That work has served as a model for the civil codes of Syria, Libya, Kuwait and Iraq.
Second, it has stabilised the secular legislation which was in effect before the constitutional amendment of Article 2 by holding that that Article has no retrospective effect, and that it applies to future and not to past legislation,. However,
